Ordinance No. 14-08

AN ORDINANCE AUTHORIZING THE VILLAGE ADMINISTRATOR AND FISCAL
OFFICER TO ENTER INTO A THREE-YEAR CONTRACT WITH BORDER ENERGY TO
PROVIDE ELECTRICAL SERVICES TO THE VILLAGE OF THORNVILLE AND
DECLARING AN EMERGENCY

WHEREAS, the Village of Thornville’s current contract to provide electrical services to the
Village will soon expire; and

WHEREAS, the Village of Thornville has been working with Worthington Energy Consultants,
LLC to obtain estimates from various energy providers; and

WHEREAS, Worthington Energy Consultants, LLC has negotiated the lowest rate with Border
Energy regarding the Village’s electric services; and

WHEREAS, Council for the Village of Thornville now, at the recommendation of Worthington
Energy Consultants, LLC, wants to accept the offer made by Border Energy, as being the best
value, and enter into a three-year (36-month) contract with Border Energy.

NOW, THEREFORE, BE IT ORDAINED by the Council of the Village of Thornville, County
of Perry, State of Ohio:

SECTION 1: The Village Administrator and Fiscal Officer are hereby authorized and directed
to enter into a three-year (36-month) contract with Border Energy to provide
electrical services to the Village of Thornville at a rate of .06898 kw/h.

SECTION 2: All prior legislation, or any part thereof, which is/are inconsistent with this
Ordinance is/are hereby repealed as to the inconsistent parts thereof.

SECTION 3: It Is hereby and determined that all formal actions of this Council concerning and
relating to the adoption of this Ordinance were adopted in an open meeting of this
Council, and that any and all deliberation of this Council and any of its
committees that resulted in such formal action were in meeting open to the public,
in compliance with all legal requirements of the laws of the State of Ohio.

SECTION 4: Council declares this to be an emergency measure immediately necessary for the
preservation of the public peace, health, and safety of this municipality and the
further reason that the electric rate offered by Border Energy to the Village is
available only for a limited time. Wherefore, provided this Ordinance receives
the required affirmative votes of Council, this Ordinance shall take effect and be
in force immediately upon passage by Council.

A
Passed in Council this 27 day of M Z\j ,2014.

LN

Gavin Renner, Mayor

ATTEST

Sharon Brussee, Clerk of Council




APPROVED:
Approved as to form this 23" day of May 2014
\ 25 205

Brian M. Zets, Esq.
Village Solicitor
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31. Contract Price, Terms, and Delivery Points

Start Month Nov-14 — |

End Menth | Oct-17 |

Duralion 36 == |

Term Usage 1.656.534 : KWh

Usage Variance Full'Swing =, i

Produc! Fixed Price

Contract Price .06898 3 per kWh

EDU | Service Delivery Identifier Service Address City, State, & Zip Term Usage Rale

1| orc CRAIG DR THORNVILLE, OH 43076 Ak 71.403|  '$0.06898
2| orc CLUM DR GARG THORNVILLE, OH 43076-0607 45 $0.06898
3| orc MAIN'STN THORNVILLE, OH 43076-0607 21996  $0.06898
4] opc | PARK DR THORNVILLE, OH 43076 3579]  $0.08898
5| OPC THORNHILL DR THORNVILLE, OH 43076-0607 23292|  $0.06898
6| orc W COLUMBUS ST THORNVILLE, OH 43076-0607 341,022|  $0.08898
7| OPC ' 1 MAIN ST N THORNVILLE, OH 43076-9409 _ 12,744 $0.06898
8] orc | 104 FOSTER OR UNIT LIFT’ THORNVILLE, OH 43076-8029 [ 21438 5006808
9] opc [ 104 FOSTER DR UNIT LIFT THORNVILLE, OH 43076-8029 _ 1452] " Soloseos

10| OFC iy 145 COLUMBUS ST .| THORNVILLE, OH 430768731 _ __T.758] . $0:06898

11| orc | _|112E COLUMBUS STREAR THORNVILLE, OH 43076-5701 5888

12| ‘opc | 112 E COLUMBUS ST REAR THORNVILLE, OH 43076:970% _ 10a4843] g

13| oPC _ |130cLumMDR | THORNVILLE, OH 43076 _ - 1@#s2] 7 so06608

14( opc | g ~|130 cLUMDR THORNVILLE, OH 43076 _ ; 53,184|  $0.06898

15|. OPC i | |3NMAINST LOWR THORNVILLE, OH 43076-9444 37224 $0/05828

18] 0PC | 3NMAINSTUPPR THORNVILLE, OH 430769444 o 9314 _ $0.06898

32. Notices; Notices required or parmitted to be given under this agreement shall be in writing; the addresses of the parties are as follows:

Notices to Buyer Notices to Border Energy Eleclric Services, Inc,

Altention: Paodi, PW\'YILk Vi “1‘\? Mm:ﬂ‘ﬂ\"’ﬁj'of Andy Mitrey, President
Addess: L Souvh Moia Shreed 4145 Powell Ra.

Address: € 0.804 boN ;

City. State, Zip: | 10 i tle O Uoe | Powel, OH 43065
Telephane: ( -]'.L\U):; a4Yb- (Clol Ve |(614) 792-3535

Fax _L_IUD\ Mo-Spuy |1614) 792-3939

E-Mail: i m‘f: ne Qdm |V\@ ‘?\TT\Q.' |.Lowvwy _ | amitrey@border-energy.com
Fed Tax ID: I-OL Ko qsn  |27-3096543

This agreement constitutes the entire agreement between the parties, notwithstanding any oral statements or representations of any
brokers or sales representatives. Any amendment, change, or modification of this contract must be in writing and signed by both parties.

IN WITNESS WHEREOF, the Parties, by their respective duly authorized representatives have execuled this agreement effective as of the Effective

Date. This agreement will no| become effeclive as to either Party uniess and until execuled by both Parlies
"Buyer” “Border"

IVILLAGE OF THORNVILLE (ID 3325) s S ] BORDER ENERGY ELECTRIC SERVICES, ING-

o Bkt @oact /G

(Signature) (Signature)

Name: i} Fan N pc\’\\‘ \ (_/‘C_ Name:  Andy Mitrey

Contract ID: 3325 Printed: 05/23/14 Page 40of 5

Initiat I; Q\D




MAKES NO WARRANTIES, WHETHER WRITTEN OR ORAL, WITH RESPECT TO THE ELECTRICITY SUPPLIED UNDER THIS AGREEMENT,
INCLUDING EXPRESS, IMPLIED OR STATUTORY WARRANTIES OF MERCANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS AGREEMENT, THE LIMITATIONS SET FORTH IN THIS PARAGRAPH
SHALL SURVIVE THE EXPIRATION OR EARLY TERMINATION OF THIS AGREEMENT.

22. Modification of Agreement: Any alleration, deletion or addition to the Agreement shall be effeclive anly if made in a written amendment executed
by both Parties. No amendment or madification shalt be mede to this Agreement by course of performance, course of dealing or consumption of trade, or
by the failure of a Parly lo abject (o a deviation from the lerms of this Agreement.

23. No Third Party Beneficiaries; Relationship of the Partles: There are no third parly beneficiaries to this Agreement. Border and Buyer agree that
nothing in this Agreement shall be conslrued lo constitute or imply a joint venture, parinership or association or the creation or exislence of any fiduciary
duly, or similar obligalion or liabilily between Border and the Buyer. Border will not pravide, and nothing herein will be conslrued as the provision of,
advica regarding the value or the advisability of trading in "commodily Interests” which would cause Border or an affiliate (o be consldered a commodity
trading advisor under the Commodily Exchange Acl, 7 U.S.C.§ §1-25, el seq., as amended.

24, Severabllity: If any provision of this Agreement is held 1o be Invalid, is invalidily shall not affect the validity of any ather provision of the Agreement.

25. Survival: All confidentiallly, Indemnity, liability limitation and disclaimer provisions will survive the termination of this Agreement, All obligatlans
provided in this Agreement will remain in effect for the purpose of complying herewith.

26. Taxes: Buyer will be responsible for, pay, and indemnify Border for all Taxes hereunder, whether Imposed on Buyer or Border, Border may collect
such Taxes from Buyer by Increasing invoice charges for the amount of such Taxes. Buyer will provide all requested exemplion certificates and
information and until provided, Border will not recognize any exemplion. "Taxes® shall mean withoul limitation, all ad valorem, property, occupalion,
utility, grass receipts, sales, use, franchise, assessment fees, excise and other taxes, govemmental charges, emission allowance cosls, licenses,
permils and assessments, and any such similar taxes olher than taxes based on net inceme or net worlh.

27, UCC: Except as otherwise provided in the Agreement, the Uniform Commercial Code ("UCC") or such similar collection of statutary provisions as
may have been adopled and are in effect in the state of delivery shall apply to this Agreement and elactricily shall be 3 "good" for purposes of the UCC.

28. Representations and Warranties: Each Party represents to the other that: (a) it is validly existing and in good slanding In the jurisdiction of its
formalion; (b) il has not filed, does not plan to file, or had any bankruplcy proceeding filed against II; (c) execution of Lhis Agreement has been duly
authorized and is a valid and enforceable abligation; and (d) il Is not & party to or subject to any commiiment thal may restricl or Inlerfere with the
delivery of eleclricity under this Agreemenl. Border represents and warranis that it will comply with all local, state and federal laws applicable la
compalilive relall eleclric service providers. In addition, Buyer represents lo Border during the Term that: (a) il inlends lo operale its business In
substantially the same manner as it has in the previous 12 manths and that the Contradt Quantities reflected in section 31 reasonably reflect Buyer's
anticipated consumption; (be) it understands Border is relying on this representation lo purchase products and services (in quentilies that closely
resemble Buyer's consumplion paltem of the previous 12 months) from third parties to serve Buyers Energy requirements for the Term of {his
Agreement; (c) it understands that if it operales ils meter(s) inconsistenl with its usual and customary manner it may cause material detrimental financial
impact to Border and that Barder will pass along the impact of such changed consumption; (d) the informalion provided conceming its account(s) and
meter(s) is true and correct; (e) any transaclions entered inlo by Buyer refated o this Agreement ere underslood by Buyer and made al Buyer's sole
election in the exercise of independent judgment and Buyer assumes any risk associaled with them; and (f) it Is purchasing these services for its
commerclal business, strictly for its own use, and ils aggregated usage during any twelve (12)-month period Is, or will be, grealer than 15,000 kWh. If
any of the foregoing representations or warranties lums out lo be false or the Buyer's consumption specified in section 31 malerially change by an
amounl greater than lwenly five percenl (25%) as compared lo pas! praclice, or the supply group assigned by the EDU to Buyers account(s) changes,
Border may, in addition lo other Remedies provided for herein, adjust the Contract Price to account for the adverse change, but only lo the extent that
the adjusiments are equal lo the aclual incremental costs resulling from lhe misinformation. Buyer understands that the EDU is required by PUC to
communicale with Buyer following a notice of change of CRES provider to confirm the change was aulhorized and thet such communication may
indicale thal Buyer may cancal or rescind the change within a certaln period of time. Buyer acknowledges that a change to (or continuation of) Seller as
CRES provider is aulhorized by this Agreement, that such nolice does not afford Buyer an opportunity to rescind a duly executed supply agreement
without penally and that a cancellation or rescission in response fo such nolice would be an Event of Default by Buyer hereunder. Buyer further
understands the EDU may cherge swilching fees to the cuslomer upon the Iransfer of service lo the CRES. Buyer has the right lo request from the
CRES provider, twice within & twelve month period, up lo twenly-four months of the customer's payment history, to the extent it is available, without
charge.

29. Information Disclosure. Buyer understands that by execuling this Agreement, Sefler will be provided cerlain basic information about Buyer by the
EDU, Including, but not limited to, account number, dala aboul meter readings, rate class and eleclric usage, Buyer's address(s) and telephone number,
and whelher or not Buyer is on a budget billing plan or payment arrangement or as otherwise approved by the PUC Bureau of Consumer Services.

30. COther Costs, Charges and Credits:
Cosls (included in Contract Price):

-Spot Market Energy -Synchronous Condensing -Black Start Service

-Transmission Congestion -Reactive Services -NERC & RFC Changes

-Transmission & Distribution Losses -Meter Correction -Network Inlegration Transmission Service
-Inadverient interchange -Real-time Economic Load Response -Expansion and RTO Start-Up Cost Recovery
-Regulalion -Scheduling, Contro! & Dispatch -Locational Reliability (a.k.a. Capactiy)
-Synchronized Reserve -Transmission Owner Scheduling, Control & Dispatch  -Transmission Enhancement Charges
-Operating Reserves -Reaclive Supply & Voltage Control -Renewable Requirements

-Reliability Must Run (RMR)

- Charges & Cradl }
Applicable EDC (Eleclric Distribulion Company) tariff charges
All applicable taxes (gross receipts, slate, and local)

initial _&%7
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n 4145 Powell Rd
_‘f‘u’ OHD ER Powell, OH 43065
E N E R G Y

Energy focused. Customer driven.

Large Commercial Electric Sales Contract

This COMMERCIAL ENERGY SALES AGREEMENT ("Agreement") is entered inlo and made by and between Border Energy Electric Services, Inc.
("Border") and the buyer of retail eleclricity identified herein ("Buyer"). This Agreemenl shall be effeclive as of the dale signed below (the "Effeclive
Date"). Border and Buyer may be individually referred lo as "Party” or collectively as "Parties". The Pariies hereby agree as follows:

1, Purchase and Sale: Border shall sell and Buyer shall purchase and receive eleciric energy for Buyers facility(ies) as specified in section 31
("Delivery Poini(s)") &t the price(s) per kilowatt hour (kWh) specified ("Cantract Price”). The electric energy will be delivered 10 a paint or points on the
lransmission system as identified by the Electric Distribution Ulility ("EDU") operated by the independent Syslem Operaloriregional transmission entity
(15Q"). Delivery 1o melers corresponding to each Delivery Point will be made by the EDU.

2, Metering: All energy delivered hereunder ("Usage") shall be and can only be, measured by the EDU al meters located al each Delivery Point. Actual
Usage shall be the primary meihod of calculaling the monthly charges for Buyer, However, Border may use estimated Usage if measurements of actual
Usage are not received timely from the EDU, in which case Border will make appropriale adjustments upon recelpt of actual Usage. Border cannol
guzranlee a swilch of Buyer's accouni(s) to Border will occur by a specific date, and Border shall not be liable for delays in this process caused by the
ISO or lhe EDU. The Service Start Date shall be the date upen which a particular account is swilched 1o Border. The Service Start Dale is typically the
scheduled read dale (hal occurs in the month and year idenlified as the Starl Dale as specified in seclion 31. The Service End Dale is lypically the
scheduled read date lhal occurs in the month and year identified as the End Dale also specified in seclion 31. Each account may have 2 separate
Service Start Date 2nd Service End Date. Border acknowledges and represents thal it is familiar with the rules and procedures of the local distribution
company (EDU) regarding lransfer of service lo a compelitive retsil electric service provider ("CRES"). If the EDU requires Buyer to install additional
melering and/or related equipment at any service address, Buyer will be solely respansible for all charges and arrangements required by the EDU.

3, Pricing: Buyer will pay (1) ihe Conlracl Price times the Usage, plus (2) for Usage that is for 2 time period culside of the Term, any amounts calculated
per Paragraph 5 below. The Coniract Price per KWh includes energy commodily charges and the cosls identified in section 30. The costs and any taxes
also described in section 30 will be passed-through ta Buyer withoul markup. Contracl Price specified in seclion 31 as "Rale" shall mesn the Buyer's
price per kWh will be the consumplion-weighted hourly LMP charge for the applicable location and time period plus the following items: i) Operaling
Reserves at the rate published by PJM for the billing peried and i) the LMP Adder. A braker or consullan may have been involved in the negoliation of
this contract and such broker af consullant's fee or commissicn may alsa be included in the Contract Price charged to Buyer.

4. Billing & Payment: Border or the EDU will invoice Buyer the lolal amount due for electricily delivered lo Buyer during each month accarding to the
EDU's biling cycle and meter read. Such invoice shall also include all applicable Taxes, EDU and ISO Charges and other charges allowed pursuant to
this Agreement and the appropriate EDU tariff. Under Consolidated billing, the buyer shall be bllled and agrees lo pay for eleclric energy in accordance
wilh the EDU's tariff, which Includes, without limilation, when payment is due and lale paymenl charges. For all amounts billed directly by Border, past
due amounts will incur a late payment charge of 1.5% per month or the maximum amounl allowable by law (the "Interest Rate"). Border charges $25.00
for each retumned check (or ACH). Buyer shall be responsible for any and all collaction costs incurred by Border. Border reserves lhe right to converl
Buyer from Consolidated billing to Dual Billing, or from Dual Billing to Consolidated Billing if such a conversion will facilitate more timely billing,
collections and /or paymenl,

S. Pricing Parameters Outside the Contract Term: For periods during the Usage occurs oulside of the time period between the Service Slart Date and
the Sewvice End Dale, Border may charge lhe incremental cost or value of providing eleclricily lo Buyer, based on the difference between the Contract
Price and the hourly LMP charge for the applicable location and lime period plus retail margin, broker fees, the cosis identified in section 31 including
any olher similar Charges incurred by Border during the course of the Term. Appropriate adjustmenls to the foregoing amounts will be made for partial
months.

6. Disputed Amounits: If there is a good faith dispute regarding any invaice, Buyer will pay the undispuled amount of any invoice by lhe applicable due
dale, and the Parlies will atlempt lo expeditiously resolve the dispute. Notice of any dispule mus! be provided within a reasonable period of lime and as
olherwise required by applicable law. In no event shall the dispuled porlion include a dispule for Taxes.

7. Blend and Extend - Rate Adjustment and Term Extension: At any lime during the Term bul no more frequently than monthly, Buyer may request
thal the Term be exlended or shortened and the Conlract Price then in effecl be changed. Upon request, Border will submit an offer 1o Buyer reflecting &
revised Conlract Price and new Term. Buyer will be under no obligation to accepl such offer.

8. Adding and Deleting Delivery Points: Buyer is not pemitted 1o add or delete Delivery Points without the prior written consent of Barder.

8. Performance Assurance: If Border determines, in lis reasonable discretion, thal Buyer's creditworthiness or ability to perform under this Agreement
has become unsalisfaclory (including, but not limited to, Buyer's late payment of any amounts due under this Agreement), Border may require tha! Buyer
provide callateral for ils obligalions in the form of cash, letter(s) of credit, corporale or personal guaranlees, or olher securily in form and amount
reasonably acceplable lo Border (“Performance Assurance”). Border may require a deposil in the amount of two average months of customer billings.
Deposits will be returned afier one year of service and no more than one lale payment has occurred. If Buyer fails to provide Perormance Assurance
within three (3) business days of receip! of such nolice, an Event of Defaull shall be deemed lo have oceurred.

10. Term: This Agreement shall commence on the Effective Dale and shall continue in effect through the las! occurring Service End Date (the "Term")
unless sooner terminated as otherwise provided in this Agreement.

11, Assignment and Binding Effect: Neilher Parly may assign this Agreement without the express wrilten consenl of Lhe other Party, which consenl
shall not be unreasonably withheld. However, Border may, without the consent of Buyer, (a) assign this Agreement to any affiliaie or lo any parly
succeeding lo a substantial porlion of the assels of Border, or {b) pledge or otherwise collaterally essign its rights under this Agreemenl to any entily
providing extensions of credit to Barder. Any succassor or assignee of the rights of any Party shall be subject 1o all the provisions and conditions of this
Agreement to ihe same exlent es though such successor or assignee were the original Parly under this Agreement. Any assignment in violation of this

Paragraph 11 shall be vaoid.
Initial B P
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12. Regulatory Events: If there is a change in law, administrative regulation, rule, ISO design or structure, order, judicial decision, statute, or a change
in an interpretation or application of any of the foregoing (collectively, a "Regulatory Event”) and such Regulatory Event causes Border to direclly or
indirectly Incur any capital, operating, commodlly or olher costs (including, but not limited to increased Taxes) relaling to the provision of services
conlemplaled herein above lhose exisling prior to the date of the Regulalory Event, then Border shall be permitled to pass through the economic effects
of such Regulatory Event {o Buyer. For the avaidance of doubt, an increase in the rate for Network Inlegration Transmission Service by the EDU as
approved by the FERC shall be a Regulalory Event.

13. Confidentiality: Neither Party shall disclose the terms of this Agreement o a third parly (olher than the Party's alfiliales, emplayees, lenders,
counsel, consullants, accountants and other parties who have agreed o keep such terms oonﬁdenhal) except in arder to comply wilh applicable law.
Each Party shall nohfy the other Party of any proceeding of which it is aware which may resull in disclosure. The Parties shall be antitled to all remedies
available at law or in equity to enforce, or seek reliel in conneclion with, this Paragraph 13.

14. Event of Default: An "Event of Defaull” means (a) a representation or warranly made by a Parly lo this Agreement proves ta have been false or
misleading in any material respect when made or ceases lo remain true during the Term (excluding Buyer's representalions in Section 28, subseclions
{a), {b) and (c) regarding Contracl Quaniities and Usage, which the Parlies agree will not be a basis for an Event of Default); (b) the failure of a Parly o
perform any covenant set forth in this Agreement which is not excused by Force Majeure or cured within flive (5) business days after written nofice
thereof; (c) Buyer is lale in the payment of two (2} or more invoices in any six (6) month period; (d) the failure of Buyer 1o provide Performance
Assurance in accardance with Paragraph 9; (e) the failura of Buyer to utilize Border as Its sole supplier of electric energy for ils Delivery Point(s) at any
time during the Term (including but not llmlled lo a switch of Buyers electric service to another provider); (f) 8 Party makes an assignmenl or any general
arrangement for the benefit of creditors or atherwise becomes bankrupt or insolvent; or {g) the EDU disconnecls service to one or more of Buyers
accounts as a result of Buyer's non-performance. The Party alleged to have taken, caused or been affected by any of the actlans set forth above shall
be considered the “Defsulting Party” and the other Party shell be considered the "Non-Defaulling Party.”

15. Termination: Where there exists an Event of Default, the Non- Defaulting Party may terminate this Agreement upon nolice lo the other Parly (a
“Terminalion™). Upon Termination, the Non- Defaulting Parly reserves lhe right to provide an invoice 1o the Defauling Parly for the sum of (i} any
remaining amaunts due under this Agreement pursuant to Paragraph 4; and (i) an amount ("Setflemenl Amounl") represeniing the then current
replacement value of lhis Agreement together with, bul without duplication, all losses and costs incurred by the Non-Defaulling Party as a result of
maintaining, terminaling, abtaining or re-establishing any hedge or related physical or financial positions applicable to this Agreement. Payment shall be
due within five (5) days of invaicing. The Parties hereby agree that they shail discharge mutual debts and payment obligations due and owing 1o each
olher arising from this Agreement through netling, in which case all amounts owed by each Party 1o the olher Party shall be netied so thal anly the
excess amounl remaining due shall be paid by the awing Party. Under na circumstance shall a Selttemenl Amount be due from a Non-Defauiting Parly.

16. Entirety of Agreement: it is the intention of the Parlies ihat this Agreement contains all terms, conditions, and proteclions in any way relaled 1o, or
arising out of, the sale and purchase of the electricily, and supersedes all prior agreements, written or oral.

17. Force Majeure: Except for obligations for the payment of maoney, if either Party is rendered unable, whally or in part, to periorm its physical
abligations under this Agreement (including but not limited to the delivery or receipt of electricity hereunder) due 1o Force Majeure, the physical
obligations of each Party will be suspended for the duration of any inability to perform for up 1o twenty (20) consecutive days. A Parly claiming Force
Majeure (the "Claiming Party”) will nolify the other Party by written confirmation, describing the nature, and estimaled duration of such inability to
perform. The cause of such inability to perform will be remedied with all reasonable dispatch. "Force Majeure” means any event or occurrence
{including, but nol limited to “Acts of God") that is beyond the control of a Parly and that: (a) is not the result of the negligence of the Claiming Party; and
(b} which, by the exerclse of due dlligence, the Claiming Parly is unable to avold or cause 1o be avoided. A claim of Force Majeure may nol be based on:
(a) Buyer's inabilily lo economically use eleclricily purchased under this Agreement; (b) Buyer's eleclion to close, sell, abandon or materially curlail or
disconlinue operation of Buyer's facllilies due o any economic circumstance; {c) a Party's inability o acquire electricity al a particular price; or (d) a
Party's ability lo sell electricity al a price above the Contraci Price.

18, Forward Contract: The Parties acknowledge and agree that this Agreemeni and the transaction(s) contemplaled under this Agreement constitutes
a "forward contract® within the meaning of the Uniled Stales Bankruptcy Code, and the Parlies further acknowledge and egree that each Parly is a
"forward contract merchant” within the meaning of the United Bankruptcy Code.

19. Governing Law/Counterparts: This Agreement will be inlerpreted in accordance with the substantive and procedural laws of the State of Ohio
without giving effec! to laws and rules governing conflicts of laws. This Agreement may be executed in counlerparts, each of which shall be deemed an
original, but all of which together shall conslilute one and the same instrument. This Agreement may be execuled and be deemed binding through the
use of facsimile signatures.

20, Indemnification: Each Parly will indemnify, defend and hold harmless the other Party, its officers, agents, and employees from any claims,
damages and aclions of any kind arlsing from personal injury (including without limitation, death), tangible property damage or any other damages
arising from or out of any eveni, cirgumstance, act or incident occurring or exisling with respect to the energy provided pursuant to this Agreement,
whether or not control and title to the energy is vested in Buyer. It is understocd Border will not be responsible for any damages associated with fallure to
deliver the eleciric energy or any other damages alleged to have arisen prior to delivery 1o Buyer's meter(s). This provision survives the fermination or
expiration of this Agreement.

24. Limitation of Remedies, Liability, Damages & Disclaimer of Warranties: FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS
REMEDY IS PROVIDED, SUCH EXPRESS REMEDY WILL BE THE SOLE AND EXCLUSIVE REMEDY. IF NO EXPRESS REMEDY 1S PROVIDED, A
PARTY'S LIABILITY WILL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY. NEITHER PARTY WILL BE LIABLE FOR CONSEQUENTIAL,
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY
STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE. THE PARTIES INTEND THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSES RELATED THERETO
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR
PASSIVE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE CHARACTERIZED OR DEEMED TO BE LIQUIDATED
DAMAGES, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OBTAINING AN
ADEQUATE REMEDY S INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM
OR LOSS. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES SET FORTH IN PARAGRAPH 28, BORDER EXPRESSLY DISCLAIMS AND
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